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THE BEST SERVICES AT THE LOWEST PRICE:
MOVING BEYOND A BLACK AND WHITE DIS-
CUSSION OF OUTSOURCING

THURSDAY, JUNE 28, 2001

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON TECHNOLOGY AND PROCUREMENT
PoLicy,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:15 p.m., in room
2154, Rayburn House Office Building, Hon. Thomas M. Davis
(chairman of the subcommittee) presiding.

Present: Representatives Tom Davis of Virginia, Jo Ann Davis of
Virginia, Horn, Turner, Kanjorski, Mink, Waxman, Cummings and
Kucinich.

Staff present: Melissa Wojciak, staff director; Amy Heerink, chief
counsel; George Rogers, counsel; Victoria Proctor, professional staff
member; Jack Hession, communications director; James DeChene,
clerk; Phil Barnett, minority chief counsel; Michelle Ash, minority
counsel; Mark Stephenson, minority professional staff member; and
Jean Gosa, minority assistant clerk.

Mr. ToM DAvVIS OF VIRGINIA. If there is no objection, I'm going
to move ahead with our first panel and then we will give opening
statements, because I know some of you have other things to do,
and we appreciate you being here.

Let me start with Mr. Sessions, and then Mr. Wynn, we’ll go to
you. You have a major piece of legislation you sponsored, and then
we’ll move to you, Mr. Gutierrez, and thank you for being with us.

[The prepared statement of Hon. Thomas M. Davis follows:]
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JUNE 28, 2001

Good afternoon. I'd like to welcome everyone to today’s oversight hearing about
outsourcing in the federal government. In light of the recent creation of the General Accounting
Office (GAO) Commercial Activities Panel, I decided to call this hearing to review whether or
not outsourcing is an effective means to enhance cost savings and efficient delivery of services,
while ensuring the equitable treatment of federal employees. We will also take a look at federal
agencies’ implementation of the Federal Activities Inventory Reform Act (FAIR).

Over the years, the executive branch has emphasized spending reductions and focused on
maximizing efficiency in the federal government. The introduction of competition into the
procurement process has played a decisive role in creating the incentives necessary to achieve
cost-savings and improve efficiency. The executive branch has encouraged outsourcing by
federal agencies as a way to purchase commercially available goods and services from the private
sector instead of competing against its citizens.

In 1966, the Office of Management and Budget (OMB) formalized this policy in Circular
A-76. The subscquent supplemental handbook explains the procedures for conducting cost
comparison studies through managed competitions to determine whether an agency’s commercial
activities should be performed in-house by federal employees, by another federal agency through
an inter-service support agreement, or by contractors.

GAO has reported that the policy results in cost-savings in the Department of Defense



(DOD). However, most other federal agencies choose not to implement A-76 studies. Have
these agencies found alternatives to A-767 Are they still realizing cost-savings while improving
their delivery of services? It is understandable that many agencies may shy away from using the
A-76 process; it is lengthy, complex, and burdensome. And participants in the federal
workforce, as well as the private sector, have raised valid concerns which we will hear more
about later.

As we review the process today, I think we need to keep in mind the federal
government’s responsibility to the taxpayers. The government should strive to provide taxpayers
with the best quality services at the lowest price. So, the first question [ pose to the our witnesses
today is should lowest price continue to be the deciding factor for job competitions, or is there
any benefit to using best value as the benchmark?

I have several other concerns that I hope the witnesses can also address:

First, federal employees are at a disadvantage during A-76 cost comparison studies
because they are not adequately trained to write Performance Work Statements. Additionally, if
the contract is awarded to the private sector, the federal employees are seldom trained to write
contracts and effectively manage them in order to protect the taxpayers’ interests.

Second, the lengthy A-76 process creates uncertainty among the federal employees whose
jobs are being competed. Frequently, it can have such a demoralizing effect that our best-skilled
and dedicated employees look elsewhere for work. Since the federal government workforce is
dwindling rapidly and nearly 50% of federal employees are eligible to retire by 2005, it is
imperative that the government establish initiatives to prevent the unnecessary loss of federal
workers.

And third, there is a perception among some contractors that costs, such as overhead, are
calculated differently in the private sector from the federal government, and therefore, not
enough accurate cost information is available to ensure fair cost comparisons. And, after a
contract has been awarded, there is some concern that the government accounting system is not
advanced enough to accurately track cost-savings.

The A-76 process is broken. But, what can be done to fix it? To help in this regard,
section 832 of the Floyd D. Spence National Defense Authorization Act for 2001 mandates GAO
convene a panel of experts to study the policies and procedures governing the transfer of the
federal government’s commercial activities from its employees to contractors. The panel will
report to Congress in May 2002 with recommendations for improvements. I look forward to the
panel’s report.

Now, [ would just like to reiterate that the government’s job is to provide taxpayers with
the best value for their money. It is neither our responsibility to protect jobs, nor to outsource
them.
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In addition to our examination of outsourcing, I think we should reevaluate civil service
rules and employee compensation as part of the larger human resources crisis facing the federal
government today.

My colleague, Representative Albert Wynn, introduced H.R. 721, the Truthfulness,
Responsibility, and Accountability in Contracting Act, which would place a moratorium on new
contracting and prohibit federal agencies from exercising options, extensions, and renewals of
current contracts. It affects all contracting at every level of government, and there is no
termination date for this bill. The TRAC Act is one proposed solution. It is a result of the
frustrations felt by public sector employees in a process that, in my opinion, needs substantial
revamping.

But, an adversarial approach to federal government outsourcing raises other concerns
about the continuity of services delivery to taxpayers. Let’s focus our attention on constructive
reforms to improve the government’s performance of its core functions. How can it provide the
greatest efficiency and highest quality services at the best value to taxpayers? We need to
examine these issues in the context of the federal government’s human capital management
crisis, and determine what initiatives and reforms must be implemented to recruit and retain well-
qualified employees.

And finally, while the FAIR Act does not require that agencies outsource commercial
functions, it is a potentially powerful strategic tool to help agencies identify possible
opportunities for outsourcing and/or management reform. But, I am alarmed by the OMB’s
recent directive that in fiscal year 2002, agencies are required to outsource 5% of federal jobs
designated as “not-inherently governmental” and listed on the agencies’ inventories under the
FAIR Act. And just last week, OMB added a directive requiring 10% of these jobs be
outsourced in fiscal year 2003. No justification for these percentages has been offered to date. 1
remain unconvinced that arbitrarily assigning federal agencies target figures is the best means to
ensure cost-savings in the government. I expect OMB will clarify this directive today.

W
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Mr. ToMm DAVIS OF VIRGINIA. Pete, go ahead.

STATEMENT OF HON. PETE SESSIONS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. SessioNs. Thank you, Mr. Chairman and members of this
subcommittee. It’s good to be back with you. Ms. Davis, it is good
to see you here also.

Mr. Chairman, thank you so very much for the opportunity to ap-
pear before this subcommittee this afternoon. I commend each of
you for taking time to meet with this group of people, including
this panel that are here today on such an important issue, and we
look forward to your deliberations and the outcome on this issue.

First, I want to say that I was one of those who is the sponsor
of the FAIR Act, because the American people deserve to know that
their hard earned tax dollars are being spent as effectively and
wisely as possible. The FAIR Act was therefore the first step in a
process of defining just what is government work, and also what
might be considered competitive. Among what things those activi-
ties might logically be reviewed for alternate delivery strategies
also. It was, and I believe remains an important first step for this
government, like any other institution, public or private, simply
cannot be expected to engage in such fundamental self-analysis and
challenge on its own.

In the private sector, such exercises are routine and driven by
the competitive nature of the marketplace. Those same market
forces are too absent from the government environment, and thus
the FAIR Act is a tool to help us move forward and make progress,
and I applaud this administration for its unyielding commitment to
ensuring that the results of the FAIR Act inventories do not sit on
the shelf, but rather capitalize on to help ensure that the taxpayers
of our Nation, in fact, are getting the best value for their hard-
earned tax dollars.

Mr. Chairman, I think competition is a good thing and a healthy
thing. It drives innovation and performance. It drives efficiency
and, in a high performing organization, it also drives employee sat-
isfaction and morale. I also believe in the tenets of the govern-
ment’s longstanding policy of relying whenever possible on the com-
petitive private sector for the provision of goods and services. That
policy is built on straightforward logic that is every bit as relevant
today as it was more than 50 years ago.

The private sector, not the government, is the engine that drives
our economy. The creation and expansion of private sector employ-
ment, investment and profit is what makes this engine run. There-
fore, where the government is performing work that a competitive
private sector could perform, why wouldn’t you want to allow com-
petition to exist? Why wouldn’t we want to seek and embrace the
technology and innovations of the private sector? The results work
to everyone’s benefit. The government improves its efficiency and
quality of service, the taxpayer gets assurance that their tax dol-
lars are being wisely managed, and our economy grows. Quite
frankly, I see no downside to that equation.

This is not to say that everything done by the government that
is not strictly defined as inherently governmental must simply be
outsourced. In some cases, some form of competition between the
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existing work force and the private sector bidders does make sense,
but in others, such competition are neither beneficial nor possible.
Moreover, while I fully agree that the extraordinary men and
women in our government and the work force, that they deserve to
be treated with respect and fairness in recognition for the work
that they do for this country, I do not agree that such treatment
must be automatically extended to arbitrarily protecting Federal
jobs.

After all, when the functions are outsourced, the evidence is clear
that few employees end up without a job and the government ac-
counting office and Rand Corp. and others have made it clear that
there is no evidence that they end up sharply reducing wages and
benefits. Indeed, we have had testimony in this subcommittee that
the opposite can happen.

So I see outsourcing as a tool, one that the private sector uses
every day and that we have responsibility to utilize. We have no
right to arbitrarily perform work in the government if that work
is neither inherently governmental nor of the kind that must abso-
lutely be performed by the organic work force. And we have a re-
sponsibility as stewards of the public trust to aggressively utilize
competition to ensure that we’re fulfilling faithfully our roles.

Mr. Chairman, I must admit that I am sometimes amazed at this
debate and the rhetoric associated with it. After all, this is not an
academic exercise. It is a policy discussion that has the benefit of
years of experience and data in support. That data and experience
are eminently clear. First, competition saves money. Although you
don’t need a study to know it, it is the foundation of our whole eco-
nomic system.

Second, the government is in an ever-growing danger of falling
further and further behind the private sector in the use and appli-
cation of innovative processes and technology.

Third, as the Federal work force grays and large percentages ap-
proach retirement, this is a movement in history where we can
more aggressively than ever look at alternate sourcing strategies
and change the very culture of government.

Some would argue that we don’t really know what outsourcing
saves the government, that there is somehow question of account-
ability here, but such a suggestion ignores the facts. Fact one is
that we do know at the local activity level exactly what is being
spent on outsource services. Payments are subject to a wide range
of audits, validation and even more.

Unfortunately, the same cannot be said for our own internal gov-
ernment operations. How many agencies have been able to comply
with the Chief Financial Officers Act? How many elements within
the government have true activity based costing that enables full
visibility into all costs? The answer to both questions is few. As the
Senate Governmental Affairs Committee pointed out in a recent
audit, and as GAO and others have repeatedly reminded us, we
have a serious management problem in the government. It inhibits
our ability as the representatives of the American taxpayer to ac-
count for ways in which tax dollars are spent. The problem with
accountability lies not with our contract work, rather with our own
internal operations.
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With all due respect to my colleague and my friend from Mary-
land, Mrs. Morella—excuse me, yes, Mrs. Morella, who is a friend
of mine, that’s why I am so opposed to H.R. 721, and I am sorry
that she is not here today, but I am sure she will get the message.

Mr. Tom DAvis OF VIRGINIA. Mr. Wynn’s a friend of yours, isn’t
he?

Mr. SEsSIONS. And Mr. Wynn is also.

Mr. ToMm DAvVIS OF VIRGINIA. Just want to get that on the record.

Mr. SESSIONS. Mr. Wynn is a friend of mine. The so called TRAC
Act, it completely ignores the tremendous problems associated with
internal accountability and assumes problems with accountability
in our contracted work that simply do not exist. In addition, the
bill creates onerous requirements that would make any further
outsourcing extremely difficult. It would do so by subjecting every
single contract, modification, task order or option to a public-pri-
vate competition, regardless of whether the government needs to
perform the work involved or whether the work force exists or
whether it even needs to be hired to do so.

The TRAC Act is a solution without a problem. It flies in the face
of all the acquisition reform that we have made over the last 6 to
8 years and would limit Federal agency managers flexibility as
they try to carry out their mission. The bottom line is that the bill
amounts to a complete moratorium on all contracting efforts. If we
really want accountability, I would suggest that the best way to
achieve it would be to subject every commercial activity in the gov-
ernment to the same kinds of competitive pressures, accounting de-
mands and performance requirements that are contracted work
subjected to. That would do a lot more good for the American tax-
payer than the current bill that we are discussing today.

The government is not a business, nor can it be run exactly as
one would run a business, but we can learn from the commercial
sector. We can and should aggressively compete, and where appro-
priate, directly outsource commercial activities performed by the
government so that our work force can focus on its true core com-
petencies. We can and we should outsource and include competition
as a tool that we cannot only use to enable improved performance,
but we can also reduce costs and access to innovation, but also as
tools through which the government appropriately supports and as-
sists the further growth and strength of our national economy.

Mr. Chairman, I will end by saying this, that the FAIR Act was
a bill that we discussed across this committee and in this Congress
and it was debated in negotiation with the former Clinton adminis-
tration. It was one that was worked hard for a compromise and one
that was hewn for success, and I believe that this new bill that we
are talking about today would not only take that carefully crafted
opportunity that we had and would do away with it, but it would
lead this body to believing that what we need to do is invest more
and more money in government without seeing the outcomes that
would be based from our tax dollars.

Thank you so much for allowing me the time.
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Mr. ToM DAvVIS OF VIRGINIA. Mr. Sessions, thank you. I under-
stand you may have to leave, and feel free to leave if we don’t get
there for questions.

Mr. SEssIONS. Thank you so very much.

[The prepared statement of Hon. Pete Sessions follows:]
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Statement of the Honorable Pete Sessions (TX-5)
House Government Reform Technology and Procurement Policy
Subcommittee
The Honorable Tom Davis, Chairman
June 28, 2001

Mr. Chairman, thank you very much for the opportunity to appear before your
committee this afternoon. [ commend you for taking the time to delve into such an
important issue and look forward to the outcome of your deliberations.

1 £ and int

First, 1 was one of those who sponsored the FAIR Act because the American
people deserve to know that their hard-earned tax dollars are being spent as
efficiently and wisely as possible. The FAIR Act was, therefore, the first step in a
process of defining just what it is that government is doing, and what among those
activities might logically be reviewed for alternative delivery strategies.

It was and I believe remains an important first step because the government, like
any other institution public or private, simply cannot be expected to engage in such
fundamental self-analysis and challenge on its own. In the private sector such
exercises are routine and driven by the competitive nature of the marketplace.
Those same market forces are too absent from the government environment, and
thus the FAIR Act is a tool to help move that process forward.

And 1 applaud the Administration for its unyielding commitment to ensuring that
the results of the FAIR Act inventories do not sit on a shelf but are, rather,
capitalized on to help ensure that the taxpayers of our nation are in fact getting the
best value for their hard earned tax dollars.

You see, Mr. Chairman, I think competition is a good thing, a healthy thing. It
drives innovation and performance, it drives efficiency, and, in a high performing
organization, it also drives employee satisfaction and morale. 1 also believe in the
tenets of the government’s longstanding policy of relying, wherever possible, on
the competitive private sector for the provision of goods and services. That policy
is built on straightforward logic that is every bit as relevant today as it was more
than 50 years ago.
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The private sector, not the government, is the engine that drives our economy. The
creation and expansion of private sector employment, investment and profit is what
makes that engine run. Therefore, where the government is performing work that a
competitive private sector could perform, why wouldn’t you want to allow
competition to exist? Why wouldn’t you want to seek and embrace the technology
and innovations of the private sector? The results work to everyone’s benefit. The
government improves its efficiency and quality of service; the taxpayer gets
assurance that their tax dollars are being wisely managed; and our economy
grows. I see no downside in that equation. None whatsoever.

This is not to say that everything done by the government that is not strictly
defined as inherently governmental must simply be outsourced. In some cases,
some form of competition between the existing workforce and the private sector
bidders might make sense. But in others, such competitions are neither beneficial
nor possible. Moreover, while I fully agree that the extraordinary men and women
in our government workforce deserve to be treated with respect and fairness, in
recognition of what they do for our nation, I do not agree that such treatment must
automatically extend to arbitrarily protecting federal jobs.

After all, even when functions are outsourced, the evidence is clear that few
employees end up without a job;, and the General Accounting Office, Rand
Corproration and others have also made clear that there is also no evidence that
they end up with sharply reduced wages and benefits. Indeed, just the opposite can
happen.

So I see outsourcing as a tool, one the private sector uses every day, that we have a
responsibility to utilize. We have no right to arbitrarily perform work in
government if that work is neither inherently governmental nor of the kind that
must absolutely be performed by the organic workforce. And we have a
responsibility, as stewards of the public’s trust, to aggressively utilize competition
to ensure that we are fulfilling faithfully our roles.

Mr. Chairman, I must admit I am also sometimes amazed at this debate and the
rhetoric associated with it. After all, this is not an academic exercise; it is a policy
discussion that has the benefit of years of experience and data in support. That
data and experience are eminently clear: first, competition saves money...although
you don’t need a study to know that; it is the foundation of our whole economic
system.
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Second, the government is in ever-growing danger of falling further and further
behind the private sector in the use and application of innovative processes and
technologies, not to mention investments in people. Third, as the federal
workforce grays and large percentages approach retirement, this is a moment in
history when we can more aggressively than ever look at alternative sourcing
strategies and change the very culture of government.

Some would argue that we don’t really know what outsourcing saves the
government, that there is somehow a question of accountability here. But such a
suggestion ignores the facts. Fact one is that we do know, at the local activity
level, exactly what is being spent on outsourced services. Payments are subject to
a wide range of audit requirements, validations and more.

Unfortunately, the same cannot be said for our own internal government
operations. How many agencies have been able to comply with the Chief
Financial Officers Act? How many elements within government have true,
activity-based costing, that enables full visibility into all costs? The answer to both
questions is very few. As the Senate Government Affairs Committee pointed out
in a recent report, and as GAO and others have repeatedly reminded us, we have a
serious management problem in government. It inhibits our ability, as the
representatives of the American taxpayer, to account for the ways in which tax
dollars are spent. The problem with accountability, Mr. Chairman, lies not with
our contracted work; rather, it lies with our internal operations.

With all due respect to my colleague and friend from Maryland, that is why I am so
opposed to H.R. 721, the so-called “TRAC Act”. It completely ignores the
tremendous problems associated with internal accountability and assumes
problems with accountability in our contracted work that simply do not exist. In
addition, the bill creates onerous requirements that would make any further
outsourcing extremely difficult. It would do so by subjecting every single contract,
modification, task order or option to a public-private competition, regardless of
whether the government needs to perform the work involved or whether the
workforce exists, or could even be hired to do so.

The TRAC Act is a solution without a problem. It flies in the face of all of the
acquisition reform over the last 6-8 years and would limit federal agency
managers’ flexibility as they try to carry out their missions. The bottom line is that
this bill amounts to a complete moratorium on all contracting efforts. If we really
want accountability, I would suggest that the best way to achieve it would be to
subject every commercial activity in government to the same kinds of competitive
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pressures, accounting demands, and performance requirements that our contracted
work is subjected to. That would do a lot more good for the American taxpayer
than the bill as currently constructed.

Mr. Chairman, the government is not a business nor can it be run exactly as one
would run a business. But we can learn much from the commercial sector. We
can and we should aggressively compete, and where appropriate, directly
outsource commercial activities performed by the government so that our
workforce can focus on its true core competencies. We can and we should see
outsourcing and competition as tools that not only enable improved performance,
reduced costs, and access to innovation, but also as tools through which the
government appropriately supports and assists the further growth and strength of
our national economy.

Once again Mr. Chairman, my thanks for your invitation to join you this morning.
I thank you as well for your leadership on this important issue and look forward to
working with you and the other members of the committee.
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Mr. Tom DAvVIS OF VIRGINIA. Now, I'm going to call on your
friend, Mr. Wynn, to speak. Our welcome and thanks for being
here, and thank you for your interest in this subject.

STATEMENT OF HON. ALBERT WYNN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MARYLAND

Mr. WYNN. Thank you very much, Mr. Chairman. I am not al-
ways on this side of the table. But I am very delighted to be here.
I thank you for the opportunity to testify as well as to be before
our ranking member and my Democratic colleagues today.

I also want to take this opportunity to thank the Federal employ-
ees who are here because all too often we talk about Federal em-
ployees, you don’t get to see them enough. So they’re here today,
here and in the hallway and they have a very great interest in this
issue because they are providing the services that run our govern-
ment, and in my opinion they’re doing a very good job.

We'’re here today to talk about privatization, outsourcing, or more
plainly, moving services previously performed by government em-
ployees out to the private sector to for-profit companies. I'm very
pleased to discuss how we can assure that the American taxpayer
receives the best value in the provision of these government serv-
ices. One approach to assuring this best value is embodied in
Truthfulness, Responsibility and Accountability and Contracting
Act, H.R. 721, commonly known as the TRAC Act, which I have in-
troduced and which, to date, enjoys a bipartisan support of more
than 185 of our colleagues.

As my good friend, Mr. Sessions, indicated, in almost every en-
deavor of human commerce, competition yields the best quality and
the best value and that’s essence of the TRAC Act to ensure there’s
a fair competition between hardworking in-house Federal employ-
ees and private contractors to determine who can really perform
and provide the best value to the American public, both quan-
titatively in terms of dollars and qualitatively in terms of the serv-
ice provided.

In recent years there seems to be a notion that has gained mo-
mentum that outsourcing is the most cost efficient approach pro-
viding government services. Unfortunately, to date there’s been no
empirical evidence to prove this, either the quantitatively or quali-
tatively, and thus I really question the underlying assumption.

Supporters of contracting out, as you heard, claim that it saves
money for the taxpayers. Well, where is the evidence? GAO has yet
to provide concrete evidence that such savings exists, and after sev-
eral years and billions of dollars of outsourcing, GAO cannot say
that taxpayers are well served. Even my Republican colleagues
noted in the fiscal year 2000 defense appropriations bill, there is
no clear evidence that current DOD outsourcing and privatization
efforts are reducing the cost of support functions within DOD, with
high cost contractors simply replacing government employees. In
addition, the current privatization efforts appears to have created
serious oversight problems for DOD, especially in those cases
where DOD has contracted for financial management and other
routine administrative functions.

In the absence of accountability and congressional oversight, the
problem caused by indiscriminate contracting out and privatization
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will grow worse in both DOD and other agencies. The TRAC Act
basically prohibits any Federal agency from making a decision to
privatize, outsource, contract out or contract for the performance of
a function currently performed by such agency unless five require-
ments are met. I submit these are very reasonable and prudent re-
quirements.

Prior to contracting out, agencies would have to meet the follow-
ing five objectives. First, many of the safeguards against indis-
criminate contracting out such as effective contract administration
to reduce waste, fraud and abuse statutes prohibiting the manage-
ment of Federal employees by arbitrary personnel ceilings, as well
as provision of the Federal Workforce Restructuring Act to prohibit
replacing displaced Federal employees with contract employees
have not been followed. Commitments to Federal employees to
make contracting out and privatization more equitable have not
been kept.

The TRAC Act would temporarily suspend new contracts until
these oversights have been corrected and we have in place a proce-
dure which effectively reviews this issue. This will give agencies an
incentive to correct these longstanding problems. There would be
exceptions for national security, patient care, blind and handicap
contract and situations involving economic harm. So the suggestion
that somehow the TRAC Act would grind government to a halt is
simply not true.

Second, the TRAC Act would require the establishment of sys-
tems to monitor the cost efficiency and savings of this outsourcing.
Currently agencies do not monitor the cost or the efficiency of bil-
lions of dollars in contracting out and privatization. There’s no
oversight of contracts after they have been awarded to compare
past costs with current costs, which is to say that the contract goes
out and there’s an assumption that this is the most efficient way
to do business, but yet there is no monitoring to see if there is ac-
tual savings.

The third requirement of the bill, it will allow agencies to hire
additional Federal employees when they can do the work more eco-
nomically and efficiently than private contractors. There are in-
stances when if an agency had been allowed to hire three or four
more additional personnel, they could have done the work more
cheaply than the outside contractor.

The fourth provision of the act requires that Federal employees
and private contractors have the same level of public-private com-
petition, and here we get back to that notion. Public-private com-
petition should work both ways. Contractors compete for Federal
Government jobs. Federal employees ought to be able to compete
for their own jobs.

Right now there are twice as many contract employees working
on the Federal payroll as Federal employees, and they perform this
work without any competition. So for those who believe we need
more competition, I suggest the TRAC Act provides it.

Fifth, the TRAC Act requires Office of Personnel Management
and Department of Labor to compare the wages and benefits of
Federal employees and their contractor counterparts. The point
here is it is not good policy to contract out simply to avoid paying
health benefits, and we ought to analyze this issue to compare
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whether or not we’re handing government work to contractors who
simply are able to low ball because they don’t offer reasonable ben-
efits.

I believe the TRAC Act addresses the major concerns that we in
government have about quality and taxpayer value without inter-
fering with the operation of government. As I indicated, the sus-
pension of contracts is prospective only, only affecting new con-
tracts. Any existing contract would not be interrupted. The suspen-
sion is only temporary until the requirements of reasonable over-
sight are put in place and at that point the agency may proceed.
There has to be a competition, a simple competition analyzing
whether we can do a better job in government or outside of govern-
ment.

Now, one of the criticisms that you will hear is that the A—76 cir-
cular, which is a vehicle for this competition, is too burdensome
and that may be, but then what we ought to do is focus on stream-
lining the A-76 procedure rather than eliminating the competition
between Federal employees and private sector employees. We have
a responsibility to the taxpayers to ensure that they get best value,
and the only way we can do this is through a real competitive anal-
ysis of what Federal Government employees can provide in terms
of quality and cost with that which is provided on the outside by
the private sector.

I believe that the TRAC Act is a reasonable approach to solving
this problem. I believe it shows respect for the efforts that have al-
ready been made by very loyal and committed Federal employees,
and I hope that this committee, in analyzing this bill, other pieces
of legislation, as well as the GAO study that is currently underway,
would keep in mind that we do need a fair competition and we do
need significant oversight of the contracting out that’s occurring,
and that ultimately, our responsibility is not to the notion of
outsourcing or the philosophy of outsourcing, but to assuring best
value for the taxpayer.

Thank you for your time, Mr. Chairman.

Mr. ToM DAVIS OF VIRGINIA. Mr. Wynn, thank you very much for
your interest in this subject.

[The prepared statement of Hon. Albert Wynn follows:]
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Mr. Chairman and members of the subcommittee, thank you for the invitation and
opportunity to testify before you this afternoon concerning federal government outsourcing . . .
privatization . . . contracting out . . . or more plainly, moving services previously performed by
government employees to private sector for profit companies.

I'am pleased to discuss how we can assure that the American taxpayer receives the best
value in the provision of government services. One approach to this issue is embodied in the
Truthfulness, Responsibility, and Accountability in Contracting Act, H.R. 721, The TRAC Act,

which T have introduced, and which to date enjoys the bipartisan support of more than 185 of our
colleagues.

In almost every area of human endeavor and commerce, competition yields the best
quality and the best value. This is the essence of the TRAC Act — to ensure that there is fair
competition between in-house federal employees and private contractors, to determine who can
provide the best value to the American public both quantitatively and qualitatively.

In recent years, the notion that outsourcing is the most cost efficient approach to
providing government services has gained considerable momentum. Unfortunately, to date, there
has been no empirical evidence to prove this, either quantitatively or qualitatively. Thus, [ have
for some time questioned the assumption underlying wholesale outsourcing.

Supporters of contracting out claim that outsourcing generates savings for taxpayers. The
GAO takes a different view. Congressional auditors noted, "While our work has shown that
savings are being realized from individual A-76 studies, overall program costs to date are still
exceeding realized savings. The President’s Fiscal Year 2001 budget submission reports that
during fiscal years 1998 and 1999, the overall costs of the A-76 program have exceeded the
expected savings.” (GAO Report, August 8, 2000: DoD Competitive Sourcing: Some Progress,
but Continuing Challenges Remain in Meeting Program Goals) Thus, even after several years
and billions of dollars in out-sourcing, the GAO cannot say that taxpayers have been well served.
I'would suggest that this shows: 1) We should be careful about setting large and arbitrary goals
for A-76 reviews. 2) Any savings come from competitions, not conversion, so allow federal
employees to compete, as required by the TRAC Act. 3) Let's use the public-private competition
system for new work and renewable contractor work, as required by the TRAC Act.

As the Republican majority wrote in the FY 2000 Defense Appropriations bill (H.R.
2561), “There is no clear evidence that the current DoD outsourcing and privatization effort is

2
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reducing the cost of support functions within DoD with high-cost contractors simply replacing
government employees. In addition, the current privatization effort appears to have created
serious oversight problems for DoD, especially in those cases where DoD has contracted for
financial management and other routine administrative functions.” In the absence of
accountability and congressional oversight, the problems caused by the indiscriminate
contracting out and privatization will grow worse, in DoD and other agencies.

The Truthfulness, Responsibility, and Accountability in Contracting Act prohibits any
Federal agency from making a decision to privatize, out source, contract out, or contract for the
performance of a function currently performed by such agency, or to conduct a study to convert a
function from Federal to contractor performance for new contractual services unless the five
requirements of this bill are met.

Prior to contracting out agencies would have to meet the following requirements set forth
in this legislation:

. First, many of the safeguards against indiscriminate contracting out; such as effective
contract administration to reduce waste, fraud and abuse; statutes prohibiting the
management of federal employees by arbitrary personnel ceilings; as well as, provisions
in the Federal Workforce Restructuring Act that prohibit replacing displaced federal
employees with contract employees, have not been followed. Commitments to federal
employees to make the contracting out and privatization process more equitable have not
been kept. The TRAC Act would temporarily suspend new service contracts until these
oversights have been established and enforced. This will give agencies an incentive to
correct these longstanding problems. The only exceptions would cover national security,
patient care, blind and handicapped contracts. and situations involving economic harm,

Second, The TRAC Act would require the establishment of systems to monitor the costs,
efficiency and savings of these actions. Currently, agencies do not closely monitor the
cost efficiency of the billions of dollars in contracting out and privatization. There is no

oversight of contracts after they have been awarded to compare past costs with current
ones.

. Third, The TRAC Actwill allow agencies to hire additional federal emplovees when they

can do the work more economically and efficiently than private contractors. Currently,
agencies are contracting out work that could be performed more economically and
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efficiently in-house if agencies were allowed to hire additional federal employees.

. Forth, The TRAC Act will subject federal emplovees and private contractors to the same
level of public-private competition. Public-private competition should work both ways.
Currently. contractors can compete for jobs performed by federal employees, but in far
too many cases federal employees can not compete for their own jobs. There are twice as
many contract employees as federal employees, and they acquire and continue to perform
the vast majority of their work without any public-private competition.

. Fifth, The TRAC Act will require the Office of Personnel Management and the
Department of Labor to compare the wages and benefits of federal employees and their
contractor counterparts. Contracting out and privatization are used in the private sector to
undercut employees wages and benefits and to avoid unionization.

The TRAC Act authorizes any agency to apply to the Director of the Office of
Management and Budget for a waiver of these requirements with respect to a particular function,
when: (1) necessary for the preservation of national security; (2) critical for the provision of
patient care; or (3) necessary to prevent extraordinary economic harm. It requires waiver requests
to be published in the Federal Register. TRAC, lastly provides additional exceptions for
functions with respect to which a labor organization is accorded exclusive recognition.

Let me address an issue that has drawn a great deal of concern. The provision of the
legislation calling for temporary suspension of new contracting activities until such time as a
agency or contractor comes into compliance with the requirements of the bill. Some have
claimed that a temporary suspension would shut down the government, threaten national

security, throw into chaos all existing contracting for government services. Nothing could be
further from the truth.

The suspension is temporary. It is intended to last only as long as it takes for agencies to
establish systems to track costs and savings from contracting out; prevent work from being
contracted out without public-private competition; allow agencies to hire additional employees if
work can be performed more efficiently in-house; and ensure that work can be contracted in, as
well as contracted out.

As a temporary measure. this provision basically gives the agencies an incentive to meet
these requirements as soon as possible. Moreover, the standards for compliance give Congress

4
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maximum flexibility. This Congress could lift the suspension, based on a good faith effort to put
oversight mechanisms in place.

The temporary suspension does not interfere with existing contractual arrangements. It
only applies to new contracts, work that is not currently performed by contractors.

If enacted, the Truthfulness, Responsibility, and Accountability in Contracting Act would
not go into effect until 180 days after it was signed into law. This would give agencies,
contractors, and all other interested parties ample time to come into compliance with its
requirements.

Mr. Chairman, that is a simple overview of the TRAC Act. Let me be very clear, this is
not anti-contracting legislation. On the contrary, the TRAC Act is pro-taxpayer, because it will
provide accountability and oversight of federal spending. It is pro-federal employee, because our
many dedicated and skilled federal employees will finally be allowed to compete to protect their
jobs. If this out sourcing, privatization, contracting out process is transparent and truthful; if all
the players in the process are publicly identified, held responsible and accountable for their
actions or inactions; and the plaving field is fair and level for all parties concerned, the American

taxpayer will benefit from the delivery of effective, high quality, cost efficient governmental
services.

The effectiveness of the OMB Circular A-76 policy has been the subject of rising debate.
The A-76 policy states that, whenever possible, and to achieve greater efficiency and
productivity, the federal government should conduct cost comparison studies to determine who
can best perform the work. Under the OMB Circular A-76 policy, 2 managed competition is the
vehicle to conduct cost comparison studies. Competitions are held between public agencies and
the private commercial sectors. The three types of managed competitions under the policy are (1)
public-public, (2) public-private, and (3) private-private. In accordance with the provisions of the
Circular, the federal government will not start, or maintain, a commercial product or service that
the private sector can provide more economically.

Some proponents view the policy as a catalyst for competition in the marketplace. and as
a vehicle to increase efficiencies, lower costs and encourage technological advances.

Opponents of A-76, on the other hand. view it and the passage of FAIR as efforts to
dismantle what has been traditionally viewed as the “proper role of government.” They challenge

5
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the notion that outsourcing will ultimately save money, by arguing that projections of cost
savings have been overly optimistic. Others assert that in addition to resulting in the loss of
thousands of federal jobs, FAIR may create new constituencies that could generate new pressures
for federal outsourcing and privatization.

The problem is, there is general agreement on both sides that the OMB Circular A-76
process takes too long to complete. Managed competitions have ranged from 18 months, for
smaller, single-function agency activities, to more than four years, for multi-functioned agency
activities. GAO reports that multi-function studies conducted since 1991 have taken about 30
months, on average. As a result many, if not most, agencies fail to implement A-76. Both sides
concede that managed competitions could result in the loss of jobs and benefits for tens of
thousands of federal government employees; they believe that some organic, technical capability
should be retained within the federal government, to support unique requirements (for example,
some computerized engineering or nuclear propulsion capability), although exactly how much
(or how many employees) is unclear. Evidence has shown that when government employees are
reorganized into Most Efficient Organizations {MEO), often they can operate more efficiently
and cost-effectively than commercial contractors.

Mr. Chairman, I bring these facts to your attention because the requirements of the TRAC
Act are not the problem. The problem appears to be the A-76 policy that was established to make
the contracting process fair and open. That’s what is not working. The establishment of the
Commercial Activities Panel is evidence of that fact. That panel is having difficulty accessing the
problem because they can’t answer simple guestions such as, “How many contractors are
working on Federal contracts?, or “How many agencies are actually using A-767”, or “What
agencies are using public-private competitions in awarding contracts?’, and “What percentage of
Federal contracts are being exposed to public-private competition?”

TRAC simple adds safeguards that are currently missing from the process. The pressing
need, is for the A-76 policy to be streamlined, made easier for agencies to implement in their
procurement and contracting regiments, and monitored for compliance.
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Mr. Chairman and Members of the Committee:

The National Association of Government Employees (NAGE) is an affiliate of the
Service Employees International Union (SEIU) and represents 150,000 of the most
hardworking and dedicated public sector employees nationwide. I would like to thank
you for the opportunity to submit this written testimony for the record to address the
Committee on the issue of outsourcing government functions.

It should not surprise anyone on this committee that our organization has long
opposed wasteful, costly, and inappropriate contracting out of government functions.
NAGE once again reiterates that the explosion in contracting out of services has cost the
American taxpayer millions of dollars, diminished government’s expertise in key areas,
and reduced its ability to address the problems of the future.

The contracting out of services is frequently a mask for a reduction in the level of
services, which often may not be accomplished legislatively. Contractors are able to
present agencies with seductive packages of cost reductions by reducing the level of
services. Inadequate investigations of the statements of work by the agencies allow the
contractors to achieve this result. In the interwoven environment of a federal facility, any
reduction in support or related services will have a domino effect on the agency’s
capacity to perform.

Federal agencies saw a 24 percent increase in the contracting out of services in the
1990’s. In 1994 the Office of Management and Budget (OMB) reported that $115 billion
was spent annually on outsourcing. Today, service contracting accounts for 43 percent of

federal contract expenditures, and it is the single largest and fastest growing area of
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government procurement. Contracting out has become commonplace in the public sector,
even in many instances when the work contracted out is already being done by federal
employees. It is not rare to see a job contracted out to private employees only to then
have them turn around and re-hire the same federal workers that were originally in that
position. These instances totally defeat the purpose of service contracting, which is to
complete the task in the most efficient and cost-effective mode possible benefiting not
only those in need of the task, but the taxpayers as well. The current situation, however,
is not the most conducive for these outcomes, and the TRAC Act can change that.

As you know, the TRAC Act aims to create a level playing field for both federal
employees and the private contractors who are eligible for the same work. Contracting
out has become commonplace, and in most instances the immediate response of
employers to pending contracts, it is not supposed to be this way however. OMB Circular
A-76 calls for public-private competition before any contracting out is to take place. This
is to give the competitors an equal chance to place their best bids against each other, and
it allows the employer to make a choice based on who can offer the most efficient, cost-
effective work. In all reality though, less than one percent of contracts are submitted to
public-private competition, giving private contractors an almost monopoly-like control of
service contracting. That is hundreds-of-billions of dollars that goes almost uncontested
to private contractors, and the loss of countless of government jobs. Public-private
competition is a common sense approach to this matter. It is absurd to allow such a
lopsided distribution of jobs to persist, especially when 60 percent of the of the actual one

percent of contracts submitted to competition are won by the employees.
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One may argue that this way the size of the federal workforce is minimized. By
the Federal Workforce Restructuring Act of 1994, the federal workforce was required to
be reduced by 275,000 employees, where in all actuality, it has been reduced by more
than 400,000 over the last seven years, exceeding the 1994 mandate. The arbitrary
personnel ceiling that is being enforced is unwarranted. At the same time it is wasteful
because it is forcing agencies to contract out jobs that could be done more efficiently in-
house, costing taxpayers unnecessary money. Even when competition does occur, private
contractors keep up their practice of false bidding where costs have a way of increasing
over the course of the contract and federal employees that lost out on the contract are re-
hired as is the case at Warner Robins, Georgia. EG&G Logistics won the bid for
performing operations of the Defense Distribution Depot, and once they officially took
control of the operations, they requested Warner Robins provide support to perform some
of the duties EG&G had bid on. This totally defeats the purpose of contracting out
especially if the argument used is that it is in an effort to minimize the federal workforce.

Another problem that arises from this is the fact that OMB Circular A-76 and the
Federal Activities Inventory Reform (FAIR) Act of 1998 maintains that certain functions
are recognized as inherently governmental in nature and should be retained in-house. The
debate over which functions are considered inherently governmental is one that raises
many problems, one being that of national security, since so many military bases and
DOD facilities are subjected to privatization. There is no objection to contracting out
jobs that are not mission-critical, but this frequently does occur. The Code T. 800 Ocean

Terminal Operations for the Receipt, Segregation, Storage, and Issue of weapons at the
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Naval Weapons Station in Charleston, SC had to privatize its weapons-handling
functions. In a meager effort for anticipated savings, which in many cases as stated, are
never realized, the naval base was forced to compromise safety and security in connection
with the direct combat support of weapons loading, an act that contradicts several
guidelines regarding the privatization of direct combat support activities. Therefore, not
only is national security jeopardized, but the act should not have taken place to begin
with. So instead of the “savings™ hoped for, further costs will be incurred at the
taxpayers’ expense to appeal and hopefully remedy the situation.

One of the main concerns of the TRAC Act is the taxpayer. The legislation
requires agencies to track the costs of contracting out to ensure the interests of the
taxpayers are well served. As of now, agencies assume the savings that contractors claim
are actually realized, but without a complete database it is extremely difficult to calculate
and verify the savings and overall effectiveness of outsourcing. Even after many years
and several billion dollars, the General Accounting Office (GAO) cannot prove that the
taxpayers best interests have been fulfilled. The TRAC Act puts a temporary suspension
on contracts, withholding those acquired prior to the bill’s enactment, to give agencies the
necessary time to establish these systems. The suspension is very flexible and gives
agencies the means and incentive to correct this problem quickly and efficiently. With
systems in place, agencies will be able to accurately and specifically determine costs and
savings involved with contracting out. Averages and authorizations are used to calculate
costs rather than actual numbers, and with a comprehensive database accessible, hard

figures will finally be available, encouraging contractors to put their best work forth or
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else the work will be brought back in-house when federal employees can do the job more
efficiently. Either way, the taxpayers benefit and the agencies know they are making the
right decisions regarding their employees.

The passing of the TRAC Act is necessary. After years of downsizing, the GAO
has observed and reported a serious disparity in the government-wide civilian acquisition
workforce. With the increase of eligible retirees, 27 percent by 2005, compounded with
the rise and frequency of contracting out, the federal workforce will be lacking the skilled
and knowledgeable employees necessary. Especially in the situations when once
contracted out, the work is usually never returned to civil servants, even when the
contractors perform inadequately. We owe it to the devoted employees of the federal
sector to give them a fair chance at competing to protect their jobs. It makes no sense to
continue in the fashion as we are. Money is being wasted, jobs are needlessly being lost,
and the best work is not always getting completed, and the TRAC Act is the legislation

that aims to remedy this situation.
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H.R.721 SHINES THE LIGHTS ON THE

"SHADOW GOVERNMENT"
IFPTE Urges Passage of the TRAC Act

Contractors working for the federal government have established a "shadow government”
unbeknownst to most of the American public. For several years, legislators and unions
have fought to expose the numbers behind this shadow government. To no avail,
contractors have continued to increase in size, creating their own monopoly within the
confines of the federal government, while federal employees' jobs have simultaneously
been downsized, right-sized, RIF'd, outsourced and privatized.

For the past several years, the International Federation of Professional and Technical
Engineers (IFPTE) has supported legislation geared towards equalizing the playing field
for federal employees and contractors. This year, IFPTE urges congressional support for
H.R.721, the Truthfulness, Responsibility and Accountability in Contracting Act (TRAC
Act).

Assertions by unions and federal employee groups about this shadow government's lack
of accountability are finally coming to fruition. For years, we have been told that
contracting out 